Human Right and the Environment

Manual prepared by the Council of Europe on the basis of 

the case- law of the European Court of Human Rights 

Introduction

My name is Merete Bjerregaard (merete.bjerregaard@coe.int) and I am a lawyer at the Council of Europe. I work in the Division on Human Rights Law and Policy. Our Division services the Intergovernmental Committee on Human Rights with representatives from all 47 member States who meet in Strasbourg twice or three times a year. Last year a working group under this Steering Committee prepared a new Manual on Human Rights and the Environment which will be presented to the Committee on Ministers next week

(https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2040016&SecMode=1&DocId=1850740&Usage=2)

Hereafter it will be published on our website: http://www.coe.int/t/dghl/standardsetting/hrpolicy/Others_issues/Environment/Environment_en.asp 

First I will present to you the Manual, and then I will open a discussion on possible future work in this field.

Manual on Human Rights and the Environment

The first Manuel was published in 2006 following a Committee of Ministers’ decision to prepare an instrument that would contribute to a better understanding of the relationship between human rights and the environment by focusing on the relevant case-law of the European Convention on Human Rights. 

A revised version of the Manual was prepared in 2011 so as to reflect the Court’s new case-law in this field and to include the pertinent decisions of the European Committee of Social Rights. The new version also contains an appendix with examples of good national practices, compiled on the basis of the contributions of several member States. 

Although the European Convention on Human Rights does not as such guarantee a specific right to a healthy and sound environment, the general standards deriving from the Convention nonetheless also apply to environmental matters. Therefore, the Court regularly examines complaints in which individuals argue that a breach of their Convention rights is the result of adverse environmental factors. The Court has already identified, in its case-law, issues related to the environment which affect the right to life (Art. 2), the right to respect for private and family life as well as the home (Art. 8), the right to receive and impart information and ideas (Art. 10), the right to an effective remedy (Art. 13) and the right to the peaceful enjoyment of one's possessions (Art. 1 of Protocol No. 1).

The Manual has helped to identify, on the basis of the Court’s case-law, the development under the Convention of certain 'environmental obligations' upon the States Parties. This means that: 

(i) States are always obliged to take and implement measures to control environmental problems which affect the enjoyment of human rights recognised in the Convention

(ii) States have an obligation to provide information relating to serious environmental risks, to ensure public participation in environmental decision-making and access to environmental justice 

(iii) environmental protection can be a legitimate aim in a democratic society for the purpose of limiting certain Convention rights, in particular the right to private and family life and the right to property 

(iv) national authorities enjoy a margin of appreciation in the balancing of individual rights and environmental concerns.

The Court has stated in its early cases of Lopez Ostra v. Spain and Guerra v. Italy that these environmental obligations do not only cover activities carried out by the State but also those conducted by private parties. The first case concerned the fumes and noise from a private waste treatment plant near the applicant’s home which made her family living conditions unbearable. The second case concerned a private chemical factory classified as high risk situated near the applicant’s home. 

In Fadayeva v. Russia, which concerned severe nuisances from a steel plant in the vicinity of the applicant’s home, the Court found that industrial activities with a heavy environmental impact give rise to the State's responsibility for 'failure to regulate private industry' when such failure results in a form of environmental degradation such as a failure to secure human rights under the Convention. 

With regard to the right to life, the Court has emphasized in Oneryildiz v. Turkey that the 'positive obligation to take all appropriate steps to safeguard life for the purpose of Article 2 ... entails above all a primary duty on the State to put in place a legislative and administrative framework designed to provide effective deterrence against threats to the right to life'. In addition, it is the State’s duty to take all 'practical measures to ensure the effective protection of citizens whose lives might be endangered by the inherent risks'. The case concerned the explosion of a municipal rubbish tip which caused the killing of 39 people who illegally had built their houses around it. 

But the duty does not stop at the adoption of the appropriate environmental measures of protection. These measures must also be enforced effectively. In Taskin v. Turkey, which concerned the environmentally noxious operation of a mine, the Court emphasises that the administrative authorities form an element of a State subject to the rule of law, and that their interest coincide with the need for the proper administration of justice. Where administrative authorities refuse or fail to comply, or even delay doing so, the guarantees enjoyed by a litigant during the proceedings are rendered devoid of purpose. This case is noteworthy also for the emphasis the Court places on the procedural duties concerning provision of information and consultation with affected parties as a condition for the fulfilment of the obligations under Article 8 of the Convention (private and family life) and for the proper balancing of economic development goals and human rights. In this way the Court has introduced, by way of interpretation, a requirement of informed process and consultation borrowed from environmental treaties, in particular the 1998 Aarhus Convention and the 1991 Espoo Convention on Environmental Impact Assessment in a Transboundary Context. 

Despite this development in the Court’s case law of certain environmental obligations upon States, there is still no recognition in the Convention of an independent right to a decent environment. Firstly, negative impacts on the environment, even when severe, are relevant only when they produce an interference with the rights guaranteed by the Convention to 'individuals'. Thus, environmental protection is not seen as a value as such for the community affected or society as a whole, but only as a criterion to measure the negative impact on a given individual's life, property, private and family life. Secondly, at the procedural level, the individualistic approach followed by the Court excludes the admissibility of public interest proceedings to defend the environment, unless the applicants can show a direct impact of the activities complained of on their individual rights. These limits are illustrated for example in the case Kyrtatos v. Greece. The case concerned the contested draining of a wetland. Although the drainage and consequent destruction of the wetland resulted in a violation of the law, the Court reaffirmed that 'neither Article 8 nor any of the other Articles of the Convention are specifically designed to provide general protection of the environment as such'. The Court concluded that the applicants, although they lived in the neighbourhood of the site, could not prove that their right to private and home life was affected. 

The European Committee of Social Rights (quasi-judicial body under the European Social Charter set up to protect social and economic human rights in Europe - thus complementary to the European Convention on Human Rights which protects individual human rights and fundamental freedoms) has interpreted the right to protection of health (Article 11) under the European Social Charter as including a right to a healthy environment. This has been confirmed in collective complaint Marangopoulos Foundations for Human Rights v. Greece which concerned the country’s National Action Plan to reduce greenhouse gas emissions in accordance with the commitments taken within the framework of the Kyoto Protocol.

Further work on human rights and the environment

Further work on human rights and the environment has not been included among the priorities of the Steering Committee for Human Rights for this year and the coming year.

However, the 6th Warsaw Seminar on Human Rights organised by the Polish Government, which will take place in September 2012, will focus on the environment and the Council of Europe will contribute to the seminar. It will also be an occasion to launch the updated Manual.

Council of Europe’s inter-secretariat group on human rights and climate change

Climate change is undoubtedly one of the most serious environmental problems which we are facing today.

The Inter-Secretariat Group on Human Rights and Climate Change was created in the light of Parliamentary Assembly Recommendation 1883 (2009) “Challenges posed by climate change” which invites the Committee of Ministers to:

strengthen co-ordination of existing activities related to climate change across different bodies and through the different managing structures of Council of Europe intergovernmental programmes,…..

explore the linkages between climate change and human rights in Europe, including the implications of climate-change-related impact on the effective enjoyment of human rights, and the role that human rights obligations can play in strengthening international policy making in regard to climate change;

communicate widely current Council of Europe activities related to climate change.

The Group represents different sectors within the Council of Europe dealing environment/climate change and has created a joint website on climate change: http://www.coe.int/lportal/web/coe-portal/what-we-do/culture-and-nature/climate-change.

The Group is currently studying the possibility of organising an International Conference on Human Rights and Climate Change in Europe to examine the issue from various angles where the Council of Europe is active (e.g. human rights and rule of law, environment, social cohesion, education).

Related work within the United Nations, in particular the OHCHR

The Council of Europe has recently developed close coordination with the United Nations, in particular the Office of the High Commissioner on Human Rights on issues of common concern.

The OHCHR has prepared two interesting studies concerning the environement upon the request of theUnited Nations Human Rights Council:
- Study on the relationship between Human Rights and Climate Change prepared in the light of United Nations Human Rights Council Resolution 7/23 “Human rights and climate change” (presented to Council in 2009). The study makes it clear that projected climate change-related effects threaten the effective enjoyment of a range of human rights, such as the right to safe and adequate water and food, the right to health and adequate housing protected in Universal Declaration of Human Rights and in core universal human rights treaties. 

The great majority of stakeholders who contributed to this study agreed that the international community should continue analysing the inter-linkages between human rights and climate change, including the eventual legal, political and economic impacts that this link may have at the international as well as the national level. However most States that responded to the call of Resolution 7/23 have not yet carried out any specific studies to access the impact of climate change on the enjoyment of human rights. Having considered the OHCHR Study, the United Nations Human Rights Council adopted Resolution 10/4 (25 March 2009) recognising that “climate change-related impacts have a range of implications, both direct and indirect, for the effective enjoyment of human rights”.

In September 2011, the Human Rights Council adopted its third resolution on “human rights and climate change”. The Resolution 18/22 affirms that human rights obligations, standards, and principles have the potential to inform and strengthen international and national policy making in the area of climate change, promoting policy coherence, legitimacy, and sustainable outcomes. 

- Analytical study on relationship between human rights and the environment. will be presented to the Human Rights Council for adoption during its 19th Session taking place right now. Among the final recommendations the Report supports the establishment of a special procedure on environment and human rights by the Human Rights Council (which will enable it to regularly examine, monitor, advise and publicly report on this issue either by mandating a Special Rapporteur"or "Independent Expert" or by establishing a working group).

The Council of Europe is closely following the UN initiatives that will follow these two OHCHR studies and the corresponding resolutions of the Human Rights Council.

A global issue! Can the Council of Europe contribute further?

There is no doubt that environmental damage and climate change harms are of a global nature. Although the harms are greater and much more serious in regions outside Europe, for instance in Asia and Africa, also Europe is/will be affected in one way or another although to a lesser degree. 

The link between human rights and the protection of the environment was first made in the declaration issued at the first United Nations Conference on the Environment in Stockholm 1972 (Principle 1 of the Stockholm Declaration: Man has the fundamental right to freedom, equality, and adequate conditions of life, in an environment of a quality that permits a life of dignity and well being, and he bears a solemn responsibility to protect and improve the environment for present and future generations).
Since then little progress has been made. The declaration issued at Rio Conference on the Environment twenty year later, in 1992, links environmental protection with economic development rather than human rights (Principle 1 of the Rio Declaration: Human beings are at the centre of concern for sustainable development. They are entitled to a healthy and productive life in harmony with nature).

The 1992 United Nations Framework Convention on Climate Change and its protocols do not explicitly refer to the need to respect human rights in relation to mitigation and adaptation measures taken by States (although Article 6 includes two useful human rights elements: access to information and prior consultation of persons affected, both essential in addressing climate change).

The conciliation of economic growth with environmental protection remains the focus even in the post-Kyoto negotiations on global warming. 

It still remains to see whether stronger commitments will be the outcome of Rio +20 (Earth Summit) in June 2012.
At present there have been few, if any, studies and discussions at the European level on the expected human rights effects in Europe of the environmental degradation caused by climate change.

One explanation may be that human rights and environmental law represent two different law concepts: individual rights – collective right of the community affected. They are examined and studied by two different groups of experts: human rights scholars and activists – scientists, biologists, climatologists etc.

Our challenge will to make people realise that they are directly concerned and that environmental degradation and climate change harms will have a serious impact on their daily lives and threaten the survival of future generations. 

At the international level it has been difficult to reach agreement on coordinated action and limitations to environmental damage caused by economic growth. The international obligations are far from met by many countries and some of the biggest polluters are not involved 

The survival of our globe is of concern to us all. Can we wait for Governments to reach agreement? Time is short to act if we have to reverse the negative development of environmental degradation.

Can the civil society and NGOs contribute to mobilising the public opinion?

Would Europe, with its strong human rights mechanism have a role to play in this context? 

