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We are in the middle of a climate and biodiversity crisis. Millions of people across the world 
are demanding action that reflects that. Urgent and ambitious policy change is required. 
Scientifically, but also legally. The EU institutions are bound by a range of EU laws with 
strong environmental commitments as well as by international agreements that require 
the protection of fundamental rights, including the right to life. And of course, there is the 
Paris Agreement where the EU committed to ‘holding the increase in the global average 
temperature to well below 2°C above pre-industrial levels and pursuing efforts to limit the 
temperature increase to 1.5°C above pre-industrial levels’.   

But what happens when the EU does not comply with its legal obligations? We protest, we 
demand change, we are loud and with that we create societal pressure for change!  

However, on top of that, we can make use of one of the most powerful tools out there – the 
law. We can go to the courts and challenge insufficient action where it is in breach of 
international law. Successful cases like the Dutch Urgenda case, the Irish Climate Case and 
the French Notre Affair à Tous illustrate the power of legal action. We can also challenge the 
insufficient acts of EU institutions. At least in theory, because going to the (EU) courts is not 
a simple walk in the park. It is a rocky path filled with hurdles.  

Unfortunately, this often means that in practice, crucial decisions that affect the 
environment and climate are not challengeable in court simply because we do not have 
access to justice.  

So, what is access to justice? 

Let’s start by breaking this down. Justice in this context, means the justice system, so the 
courts. Justice does not mean a ‘fair’ outcome here, but it means a procedure in front of the 
court or independent tribunal. Access to justice then means the ability to challenge acts or 
omissions in court and receive an effective remedy. In the EU, one issue that restricts this 
ability and is therefore an access barrier is standing’ which quite literally means being able 
to stand in court. Or, put differently, it means having the right to bring a case to the courts. 

Access to justice links to a number of fundamental human rights such as the right to an 
effective remedy under Art.13 of the European Convention of Human Rights (ECHR)1 or Art.47 
of the EU Charter of Fundamental Rights.2 

Courts have rules for who can challenge what kind of decisions. Generally speaking, only 
those3 who have an interest in and are affected by the issue in question are entitled to go to 
court. To give you an example, if you and I make an agreement that I will bring you 
vegetables every week and you pay me in return and then I break that agreement, only you 
can enforce the agreement and, if necessary, go to court to do so, not your friend who has 
no interest in our vegetable agreement.  

 
1 The ECHR is an international treaty that extends beyond the EU and was drafted by the Council of Europe in 1950. The rights are 
interpreted and applied by the European Court of Human Rights that is also not related to the EU and sits in Strasbourg. 
2 The Charter provides for the protection of human rights at EU level and forms a key part of EU law. The rights are interpreted and 
applied in national courts and by the Court of Justice of the EU that sits in Luxembourg. 
3 Individuals or legal persons such as NGOs or companies.  

https://unfccc.int/sites/default/files/english_paris_agreement.pdf
http://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/
http://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/
http://climatecasechart.com/non-us-case/urgenda-foundation-v-kingdom-of-the-netherlands/
http://climatecasechart.com/non-us-case/friends-of-the-irish-environment-v-ireland/
http://climatecasechart.com/non-us-case/notre-affaire-a-tous-and-others-v-france/
http://climatecasechart.com/non-us-case/notre-affaire-a-tous-and-others-v-france/
https://www.echr.coe.int/documents/convention_eng.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
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For the EU courts, the Treaties of the EU4 set out rules for who can challenge decisions of the 
EU institutions in court. We focus here on access to justice at EU level, not at national level. 
Different mechanisms are in place in different Member States to enable members of the 
public to challenge environmental decisions of national authorities – although there are also 
many problems about this at national level.5 

As we will explain in this handbook, the Treaty rules for who can challenge decisions of the 
EU institutions are quite restrictive. They lead to the rather counterintuitive/absurd result 
where the more people affected by a law, the harder it will be to challenge that law in court 
because the harder it will be to demonstrate that you have an individual interest in the 
matter. The thinking behind that is that if everyone is affected, why should you be able to 
seek relief through the courts? 

However, as the climate and environmental crisis affects all of us in some way, it has 
essentially been impossible to challenge decisions relating to the climate and environment 
directly in the EU courts. The recent People’s Climate Case where families and a youth group 
sought to challenge climate measures illustrates this. Given the massive impacts the climate 
and ecological crisis will have and already has upon our lives, not being able to challenge 
decisions that affect us is a huge problem.  

The Aarhus Convention to the rescue? 

Luckily, there is the Aarhus Convention, an international treaty, which requires access to 
justice for environmental matters, recognising that we should all have a say in 
environmental decision-making because it affects us all. The EU has been bound by this 
treaty since 2005 and all the Member States are also bound by it.  

In 2006, the EU adopted the Aarhus Regulation to apply the Convention at EU level. With 
the Regulation, it set up an administrative review mechanism for environmental decisions 
by the EU institutions called ‘internal review’. This internal review mechanism allows NGOs 
to ask EU institutions to review decisions they have made for their compliance with EU 
environmental law, and to challenge the review decision in the EU Courts if necessary. 

So far, so good. However, the mechanism of the Regulation falls short of the requirements 
of the Aarhus Convention and only provides for very narrow access to justice. In a nutshell, 
the Regulation significantly limits what decisions can be challenged and also who can 
challenge them. This means that in practice, many key decisions relating to the 
environment, such as the approval of a pesticide substance that is ‘probably carcinogenic’, 
decisions setting the total allowable catch of fish or the approval of a list of new fossil fuel 
infrastructure projects have not been challengeable. It also means that individuals are not 
given the right to challenge decisions that have an impact on the environment.  

The problem 

Of course, the inability to challenge environmental and climate measures is a big problem 
in itself. It means that many crucial decisions relating to the environment and climate and 
ultimately our future cannot be challenged by NGOs or individuals. It means that the EU 
institutions cannot be held accountable and hinders the proper implementation and 
enforcement of existing obligations.  

 
4 The main ones being the Treaty on European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU). The 
TEU sets out the more general principles The TEU sets out the main principles and values of the EU while the TFEU contains the 
details on how these should function in practice.  
5 See e.g. https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/; https://eeb.org/library/challenge-
accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M%2FTXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/
https://eeb.org/library/challenge-accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/
https://eeb.org/library/challenge-accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/
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But beyond that, it is also a broader democratic accountability and rule of law problem. The 
rule of law is a key democratic principle, enshrined also in Art.2 of the Treaty of the EU.  At its 
core, it means that everyone is equal before the law and that all institutions and bodies 
exercising public powers are bound by the law and subject to the control of independent 
and impartial courts. It means that the law is taken seriously and respected by all, including 
the government. Where this is not the case, acts or omissions must be challengeable and 
those in charge held accountable.  

At EU level, this means that all EU institutions are bound by the law, including international 
law, and must comply with it. Where this is not the case, there must be opportunities to 
challenge decisions in an independent and impartial court, providing effective judicial 
protection. The inability to challenge acts and omissions of EU institutions therefore 
undermines the rule of law. The European Commission’s seeming indifference about 
knowingly being in breach of international law also undermines the rule of law.  So does the 
lack of respect for the Aarhus Convention Compliance Committee, the body that has found 
the EU to be non-compliant in 2011 and 2017. This sets a bad example but also undermines 
the EU’s aspirations to be a global leader for democracy and environmental protection. 
Overall, it looks pretty bad, it is pretty bad, is hypocritical and denies fundamental 
environmental democracy rights.  

And now? 

We will explain the background and details of how the EU is in breach of its international law 
obligations in this handbook. Why do we bother? Because all of this is especially relevant 
right now as the EU is amending the Aarhus Regulation, the piece of law that implements 
the Aarhus Convention at EU level. What happens now does not just determine whether or 
not the EU continues to be in breach of international law (which is a big deal) but also 
whether and how we can challenge decisions that affect our current and future lives, health 
and wellbeing. What happens now determines whether or not we can challenge key 
decisions affecting the climate, environment and our futures. In the context of the EU Green 
Deal, EU institutions will be making a lot of decisions that impact the environment, right 
now and in the decades to come. As young people, we want to be involved in decision-
making, but we must also be able to hold institutions to account in the implementation of 
commitments - otherwise they risk being just words on paper. 

The law can be a very powerful tool in the fight against insufficient climate and 
environmental policies. Access to justice, the ability to challenge decisions, is a key 
prerequisite to use this tool.  

With this handbook, we aim to provide an overview of access to justice issues to challenge 
decisions of the EU institutions. We hope that this will help you to understand the 
importance of access to justice and empower you to join the fight for a proper Regulation 
on access to justice. One that is in line with international law, that is democratic, that enables 
us to challenge key decisions affecting our current lives and futures and that respects the 
rule of law.  

We start with an introduction to the Aarhus Convention, then an overview of the EU’s messy 
relationship with the Convention before we dive deeper into the current rules for access to 
justice and explain why the EU is in breach of international law. As this handbook can only 
provide an overview of this vast topic, we provide lots of links throughout and a list of useful 
resources at the end.  

 

https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal_en
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal_en
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The Convention on Access To Information, Public Participation In Decision-Making And 
Access To Justice In Environmental Matters is an international agreement that was adopted 
in June 1998 in Aarhus (Denmark) and has been in force since October 2001.6 

The Aarhus Convention is an international law treaty that sets out so-called ‘environmental 
democracy’ rights, ensuring accountability for decisions, acts and omissions that affect the 
environment. The Convention regulates three main elements, often called the pillars of the 
Convention: access to justice, access to environmental information, and public participation 
in environmental decision-making. In this handbook, we focus on access to justice.  

The objective of the Convention, as stated in Art.1 thereof, is:  

‘In order to contribute to the protection of the right of every person of 
present and future generations to live in an environment adequate to 
his or her health and well-being, each Party shall guarantee the rights of 
access to information, public participation in decision-making, and access 
to justice in environmental matters in accordance with the provisions of 
this Convention.’ (emphasis added) 

 

The Convention accordingly considers these environmental democracy rights as key 
elements for the protection of the environment. The rights of the Convention are thus not 
just considered as ‘nice to haves’ but have the objective of contributing to a healthy 
environment, to the protection of the lives and wellbeing of current and future generations 
and with that to intergenerational equity. The different pillars of the Convention can be 
considered as essential tools to achieve this aim.  

The key provision relating to access to justice is Art.9(3) of the Convention. It provides:  

‘[…] each Party shall ensure that, where they meet the criteria, if any, laid 
down in its national law, members of the public have access to 
administrative or judicial procedures to challenge acts and omissions by 
private persons and public authorities which contravene provisions of its 
national law relating to the environment.’ (emphasis added)  

 

Under Art.15 of the Convention, the Parties established the Aarhus Convention Compliance 
Committee (ACCC) as an independent body empowered to hear complaints about breaches 
of the Convention by the State Parties.7 The findings of the ACCC are the most authoritative 
source for the requirements for compliance with the Convention.8 Complaints can be made 

 
6 Under Art.20 of the Convention, the Convention entered into force 90 days after 16 Parties ratified the Convention. This was in 
October 2001.  
7 State Party: a country that signed and ratified the treaty and is bound by it. If you and I sign a contract, in legal language we 
would both be ‘parties’ to the contract.  
8 Cf. https://eeb.org/library/ensuring-compliance-with-international-law-through-aarhus-regulation-revision-green10-letter/ ; see 
also this useful resource on the ACCC: 
https://unece.org/DAM/env/pp/Publications/Guide_to_the_Compliance_Committee__second_edition__2019_/English/Guide_to_the
_Aarhus_Convention_Compliance_Committee__2019.pdf.  

https://unece.org/DAM/env/pp/documents/cep43e.pdf
https://unece.org/DAM/env/pp/documents/cep43e.pdf
https://eeb.org/library/ensuring-compliance-with-international-law-through-aarhus-regulation-revision-green10-letter/
https://unece.org/DAM/env/pp/Publications/Guide_to_the_Compliance_Committee__second_edition__2019_/English/Guide_to_the_Aarhus_Convention_Compliance_Committee__2019.pdf
https://unece.org/DAM/env/pp/Publications/Guide_to_the_Compliance_Committee__second_edition__2019_/English/Guide_to_the_Aarhus_Convention_Compliance_Committee__2019.pdf
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by State Parties, NGOs and individuals9 and NGOs have played a key role in bringing these 
complaints, that are called ‘communications’ in this context. This direct access to the 
compliance committee by the public is a special feature of the Aarhus Convention.  

This mechanism enabled the NGO ClientEarth to bring a complaint about the EU’s breach 
of the Aarhus Convention to the ACCC in 2008. This complaint has led to several findings of 
non-compliance of the EU by the ACCC that are now leading to the amendment of the 
Aarhus Regulation.  

 
The three pillars of the Aarhus Convention - in this handbook we focus on access to justice 
at EU level.  
 
 
 

 
9 Paragraphs 18 to 24 of the annex to decision I/7 of the first session of the Meeting of the Parties to the Aarhus Convention. 

https://unece.org/fileadmin/DAM/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf
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The EU’s relationship with the Aarhus Convention has not been straightforward. One thing 
has been clear all along though: access to justice at EU level has been a problem ever since 
the EU became bound by the Aarhus Convention in 2005. 

The Aarhus Regulation seeks to implement the obligations of the Aarhus Convention that 
relate to the EU institutions. It covers all three pillars of the Convention, so access to justice 
but also public participation and access to information.  

However, the Aarhus Regulation is full of problems and does not provide adequate access 
to justice. Therefore, in December 2008, the NGO ClientEarth submitted a complaint to the 
ACCC, arguing that the Regulation is not compatible with the Aarhus Convention. The 
complaint was registered as ‘ACCC/C/2008/32 European Union’ and is commonly referred to 
as the C32 case.  

The details are fairly messy for a community that prides itself for democratic values and 
accountability and seeks to be a leader at international level. Since the 2008 complaint, there 
has been a lot of dramatic back and forth but little progress. In a nutshell: the Aarhus 
Convention Compliance Committee (ACCC) has found that the EU’s Aarhus Regulation is 
not compatible with the Aarhus Convention in 2011 and 2017.  

The dramatic peak (so far) was reached at the Meeting of the Parties (MoP) of the Aarhus 
Convention in 2017 when the European Commission suggested rejecting the findings of the 
ACCC – something that never happened before. Normally, State Parties always endorsed the 
findings, including when they themselves were found to be non-compliant. The Council of 
the EU luckily rejected this highly problematic proposal with a compromise solution to 
merely ‘take note’ of the findings instead of endorsing them.  

In autumn 2020, the European Commission made a proposal to amend the Aarhus 
Regulation, yet in early 2021, the ACCC advised that the proposal is still insufficient to ensure 
compliance with the Convention. What happens next is primarily up to the European 
Parliament and the Council of the EU – a loud and clear voice from youth, stressing the 
importance of proper access to justice in environmental matters will be key.  

In autumn 2021, the case will be brought back to the MoP. The EU should not risk to further 
undermine its credibility at international level – therefore, we urgently need an Aarhus 
Regulation that is compatible with the Convention.  

 

Have a look at the timeline below for the details:  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006R1367
https://unece.org/DAM/env/pp/compliance/C2008-32/communication/Communication.pdf
https://unece.org/env/pp/cc/accc.c.2008.32_european-union
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-32/ece.mp.pp.c.1.2011.4.Add.1.e.pdf
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://eeb.org/eu-slammed-for-lack-of-respect-for-rule-of-law-on-environmental-justice/
https://eeb.org/eu-slammed-for-lack-of-respect-for-rule-of-law-on-environmental-justice/
https://unece.org/fileadmin/DAM/env/pp/mop6/English/ECE_MP.PP_2017_2_E.pdf
https://ec.europa.eu/environment/aarhus/pdf/legislative_proposal_amending_aarhus_regulation.pdf
https://ec.europa.eu/environment/aarhus/pdf/legislative_proposal_amending_aarhus_regulation.pdf
https://unece.org/sites/default/files/2021-02/M3_EU_advice_12.02.2021.pdf
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The EU as a whole and all the Member States are bound by international law. This means 
that the EU has been bound by the Aarhus Convention since becoming a Party to the 
Convention in 2005. As explained above, the ACCC has found the EU to be in breach of the 
Convention in 2011 and 2017. In 2021, the ACCC issued an advice that indicates that even with 
the proposed amendments to the Aarhus Regulation, the EU would still be in breach of the 
Convention.  

The European Commission has questioned the ACCC's advice regarding what is needed to 
bring about full compliance with the Aarhus Convention. It argues that the ACCC has not 
taken into account the EU's unique legal order in its advice, however, this is a bad and invalid 
excuse. 

As a matter of principle, this argument is contrary to international law which is very clear that 
a Party to a treaty cannot use internal issues as an excuse for not complying with its 
obligations under the treaty.10 In addition, the ACCC has explicitly addressed this point in its 
2021 advice and concluded that the EU’s compliance with the Convention does not pose a 
problem for the EU’s unique legal system.11 So the European Commission’s argument is both 
legally and factually incorrect.  

While the EU itself has failed to meet its obligations under international law for over a 
decade, Member States have been held to a high standard regarding their implementation 
of the Aarhus Convention. That is good, but it is a bit of a hypocritical double standard to 
require Member States to comply with international law when the EU institutions 
themselves claim to be beyond it.  

Similarly, it is regrettable that the CJEU has stated that ‘it is for the national court, in order to 
ensure effective judicial protection in the fields covered by EU environmental law, to 
interpret national law in a way which, to the fullest extent possible, is consistent with the 
objectives laid down in the Aarhus Convention’12 but does not consider itself bound by the 
same principle when interpreting Art.264(3) TFEU.13  

The contrast between the EU institutions and the Member States, the EU’s refusal to endorse 
the findings of the ACCC in 2017 and now the European Commission’s statement that it 
considers its proposal to be sufficient to comply with the Convention despite authoritative 
decisions to the contrary reflects very poorly upon the EU and its respect for the rule of law. 
At the Aarhus Convention level, it sets a very bad precedent of not taking the ACCC findings 
seriously.   

Essentially, it suggests that the EU is selective in applying international law. This simply looks 
very bad at international level, especially when aiming to take a self-proclaimed leadership 
role in e.g. the climate or biodiversity context.  

It also reflects very poorly upon the EU’s understanding of the rule of law, suggesting that it 
considers itself beyond and above international law where it considers compliance to be too 
burdensome.  

 
10 Art.27 Vienna Convention on the Law of Treaties (VCLT). 
11 para 32-35. 
12 e.g. C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky, para 50. 
13  e.g. T-12/17 Mellifera Ev, para 85. 

https://unece.org/fileadmin/DAM/env/pp/compliance/CC-32/ece.mp.pp.c.1.2011.4.Add.1.e.pdf
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://unece.org/sites/default/files/2021-02/M3_EU_advice_12.02.2021.pdf
https://unece.org/sites/default/files/2021-02/frPartyM3_01.02.2021_comments.pdf
https://unece.org/sites/default/files/2021-02/M3_EU_advice_12.02.2021.pdf
https://unece.org/sites/default/files/2021-02/frPartyM3_01.02.2021_comments.pdf
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=80235&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4794635
https://curia.europa.eu/juris/document/document.jsf?text=&docid=206172&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=4960832
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In principle, there are two main ways at EU level to directly challenge decisions made by EU 
institutions that relate to the environment: direct action before the EU courts under Art.263 
of the Treaty on the Functioning of the EU (TFEU) or ‘internal review’ under the Aarhus 
Regulation, potentially followed by a Court challenge of that internal review.   

The limited possibilities for individuals and NGOs to bring direct challenges to the EU courts 
provide the background for the Aarhus Regulation and help to understand why we need the 
Regulation (yet in a different form) to obtain access to justice in environmental matters. We 
will therefore briefly summarise the three different avenues to the EU courts as set out in the 
Treaty (Art.263(4) TFEU) before explaining the internal review process for access to justice 
under the Aarhus Regulation in the next chapter.  

Overview of the different paths to challenge EU environmental decisions at EU level. 

 

Direct challenge to the EU courts 

There are three avenues for direct access to the EU Courts for members of the public that 
are set out in Art.263(4) TFEU, depending on the type of act you are seeking to challenge. 
The Art.263 procedure is called an ‘action for annulment’ as the aim of the challenge is for 
the EU courts to declare the act in question as illegal.  

The possibility for an individual or NGO to bring action before the EU courts is, however, very 
limited. For challenges relating to the environment, it is practically speaking impossible. 
Standing, so the right to ‘stand’ in court to bring a challenge is the main issue in this context. 

The three different avenues depend on the type of act you are seeking to challenge. A main 
distinction to draw is between legislative acts (laws usually adopted by the European 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E263:EN:HTML
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E263:EN:HTML
https://eur-lex.europa.eu/summary/glossary/legislative_acts.html


 

11 

Parliament and the Council as co-legislators)14 and non-legislative acts (usually adopted by 
the European Commission as the executive arm of the EU after power has been delegated 
to it by the other institutions).  

 

Acts addressed to the person seeking to challenge the act  

First, where a person or NGO is seeking to challenge an act addressed to them, standing is 
no problem. This could e.g. cover decisions in response to a request for access to information 
but otherwise will not be so relevant for individuals or NGOs seeking to challenge 
environmental decisions.  

 

A regulatory act of direct concern to the applicant which does not entail implementing 
measures 

The second avenue enables challenges to a ‘regulatory act’ that is of ‘direct concern’ to the 
person seeking to challenge it and which does not entail ‘implementing measures’. We will 
go through these three elements in turn.  

A regulatory act covers ‘acts of general application apart from legislative acts’. 15 This in turn 
means that only non-legislative acts can be challenged. Non-legislative refers to the 
procedure according to which the act has been adopted in this context, not its binding 
nature.16 Non-legislative acts are e.g. delegated or implementing acts which often set out 
the technical details of a law. Directives or Regulations are ‘legislative acts’ and can therefore 
not be challenged through this avenue. An example of a non-legislative delegated act are 
the delegated acts under the Taxonomy Regulation, through which the European 
Commission will further define what sustainable investments are by setting out technical 
screening criteria. In addition to being a non-legislative act, these acts must be of general 
application, that is they must apply to a broad group of entities or Member States.  

This act must be of ‘direct concern’ which means that there must be a causal relationship 
between the act and the effect it produces. The act must both affect the legal situation of 
the person or NGO seeking to bring the challenge and leave no discretion to the Member 
State on how to apply the act.17 This is problematic for NGOs and individuals acting for the 
purpose of environmental protection in the public interest and are not impacted in their 
own rights as an organisation or individual by an act that is harmful to the environment. As 
a result, NGOs lacked ‘direct concern’ in a challenge to a substance in a ‘plant protection’ 
product that was harmful to bees.18 Despite being economically affected due to the threat 
for beekeepers, the court held that this effect was only factual and did not affect their legal 
situation. 

Where a Member State has real practical discretion in how to apply the act, i.e. has different 
options for how to do so, then the act may no longer be of ‘direct concern’ as the legal effect 

 
14 This is called the ‘ordinary legislative procedure’ which is regulated by Art.294 TFEU, there is also the so-called  ‘special legislative 
procedure’ where the Council is in practice the sole legislator. The latter is an exception to the standard procedure and is used less 
often; see also https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:ai0016.  
15 C-583/11P, Inuit Tapiriit Kanatami v Parliament and Council, para. 60. 
16 Cf. Art.289 TFEU. 
17 T-262/10, Microban, para 27. 
18 T‑429/13 and T‑451/13 PAN Europe, Bee Life and Unapii v Commission. 

https://eur-lex.europa.eu/summary/glossary/nonlegislative_acts.html
https://ec.europa.eu/info/law/law-making-process/adopting-eu-law/implementing-and-delegated-acts_en
https://ec.europa.eu/info/law/sustainable-finance-taxonomy-regulation-eu-2020-852/amending-and-supplementary-acts/implementing-and-delegated-acts_en
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:ai0016
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-583%252F11P&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=4958190
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E289
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=T-262%252F10&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=4722531
https://curia.europa.eu/juris/document/document.jsf?docid=202052&mode=lst&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=1454837


 

12 

might then stem from the exercise of discretion by the national government rather than the 
EU act.  

The last element of this test is that the act must not entail ‘implementing measures’. 
Essentially, this means that the act must not require Member states to put the act into effect 
through e.g. national legislation.19 The reason behind this is that in that case, you could 
challenge the measure through the national courts. However, as access to justice at national 
level is also limited and also has a range of problems,20 this is not always a satisfactory 
solution as it can lead to long delays, high costs and uncertainty.21  

 

Individual and direct concern  

Through the third avenue, an act that is of ‘individual and direct concern’ to the person or 
NGO seeking can be challenged through Art.263(4). This covers the bulk of decisions that 
individuals or NGOs might want to challenge and includes all kinds of legislative acts, 
including Directives and Regulations.  

The test for ‘individual concern’ was established in a 1960’s case called Plaumann so you 
often hear people call this the ‘Plaumann test’. In Plaumann, individual concern has been 
interpreted to mean that a person or NGO can only challenge a decision ‘if that decision 
affects them by reason of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons‘.22 Individual concern 
thus essentially means being uniquely affected in a way nobody else is.  

Apples in transit  

To give you an example of when someone might be individually concerned: 
the importer of apples was considered to be individually concerned when 
they had apples in transit at the time the European Commission adopted a 
decision that would suspend its importing license. This was partially also 
because the act that enabled the Commission to adopt this decision included 
a requirement to take the situation of traders with goods in transit into 
account.23 The Court has however also been criticised for adopting a broader 
approach to ‘individual concern’ when it comes to economic interests of 
industries than for public interests of e.g. environmental NGOs. 

 

The individual concern test is a big problem in the environmental context as, by definition, a 
person or NGO is never exclusively concerned about a decision that affects the environment 
or climate as such decisions have an impact on all of us. This test leads to the counterintuitive 
and absurd situation where the more people are affected by a decision, the harder it will be 
to challenge it. NGOs have not been able to obtain access to court to challenge 
environmental decisions via this route.  

 
19 C-456/13 T & L Sugars Ltd and Sidul Açúcares, Unipessoal Lda v European Commission. 
20 See e.g. https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/; https://eeb.org/library/challenge-
accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/. 
21 The study carried out for the EU Commission, the ‘Milieu study’ (named after the consultant Milieu) also summarises the many 
issues with using Art.267 preliminary references to challenge EU decisions through national courts, including delays, the lack of 
standing rights in many Member States and cost barriers, see pp.133-134 for a summary 
https://ec.europa.eu/environment/aarhus/pdf/Final_study_EU_implemention_environmental_matters_2019.pdf. 
22 Case 25-62 Plaumann & Co v Commission, p.107. 
23 C-152/88, Sofrimport, para 27. 

https://curia.europa.eu/juris/showPdf.jsf?text=&docid=87101&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4779079
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://curia.europa.eu/juris/liste.jsf?num=C-456/13&language=EN
https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/
https://eeb.org/library/challenge-accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/
https://eeb.org/library/challenge-accepted-how-to-improve-access-to-justice-for-eu-environmental-laws/
https://ec.europa.eu/environment/aarhus/pdf/Final_study_EU_implemention_environmental_matters_2019.pdf
https://curia.europa.eu/juris/showPdf.jsf?text=&docid=87101&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4779079
https://curia.europa.eu/juris/showPdf.jsf?text=&docid=96072&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4779079
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People’s Climate Case - No access to justice to challenge climate legislation  

A recent case to illustrate the problems with ‘individual concern’ is the People’s 
Climate Case. Families from across the world and a Saami youth group sought 
to challenge the EU’s 2018 climate package on the basis that it was not 
ambitious enough and that higher percentages of greenhouse gas emissions 
reduction were required.  

The people bringing the challenge argued that the climate crisis affected them 
all in different ways through droughts, flooding, heatwaves or melting snow, 
impacting on their homes, lives or traditional family occupations in agriculture, 
forestry or tourism. The Court of Justice however held that they were not 
individually concerned and could therefore not challenge the climate package. 
It stated that the fact that the impacts of the climate crisis were different for 
different people was insufficient to provide them with access to justice to 
challenge the legislation. The argument that the legislation infringed 
fundamental rights of the people bringing the challenge did also not change 
that.24  

 

The ACCC has made clear that the interpretation by the EU courts of the individual concern 
requirement under Art.263(4) TFEU essentially excludes members of the public from 
challenging decisions affecting the environment and therefore fails to meet the 
requirements under the Aarhus Convention.25 They have therefore recommended that this 
jurisprudence be reviewed.  

But, even if the first hurdle of ‘individual concern’ can be crossed, the act in question must 
also be of ‘direct concern’. The test here is the same as for the second avenue above. This 
means that the act must both affect the legal situation of the person or NGO seeking to 
bring the challenge and leave no discretion to the Member State on how to apply the act.26 
NGOs and individuals acting in the public interest and are not impacted in their own rights 
as an organisation or individual by an act that is harmful to the environment, would therefore 
not be directly concerned.  

The ACCC has recognised that the direct concern requirement makes it impossible for NGOs 
and individuals acting for the public interest of environmental protection to be granted 
standing. Therefore, also the direct concern requirement is incompatible with Art.9(3) of the 
Convention.  

So, in summary, this leaves us with essentially no real opportunity to directly challenge EU 
environmental acts as individuals or NGOs in Luxembourg, where the EU courts sit. It is clear 
that the Art.263(4) TFEU procedure is insufficient to meet the EU’s legal obligations under 
the Aarhus Convention.  

 

Have a look at the infographic on the next pages for a simplified summary of the Art.263(4) 
TFEU standing requirements.  

  

 
24 C-565/19 P Armando Carvalho and Others v Parliament and Council; Press release: 
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-03/cp210051en.pdf. 
25 ACCC 2017 findings, paras 86-87. 
26 T-262/10, Microban, para 27. 

https://peoplesclimatecase.caneurope.org/
https://peoplesclimatecase.caneurope.org/
https://curia.europa.eu/juris/documents.jsf?num=C-565/19
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-03/cp210051en.pdf
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=T-262%252F10&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=4722531
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In theory, the Aarhus Regulation27 implements the obligations of the Aarhus Convention 
that relate to the EU institutions. It sets up an administrative review mechanism to provide 
for access to justice to partially make up for the de facto impossibility to obtain direct access 
to the EU Courts as just discussed.  

The key provisions relating to access to justice are Art.10-12 of the Regulation. Under Art.10 of 
the Regulation, NGOs that meet the criteria set out in Art.11, can request ‘internal review’ of 
an ‘administrative act’ or an ‘administrative omission’.  

‘Internal review’ is a request to the relevant institution to consider whether the adopted 
administrative act is in fact contrary to EU environmental law or whether it should have 
adopted an act in line with EU environmental law.  

The Regulation only applies to administrative acts and omissions which means that 
legislative acts, such as Directives or Regulations, cannot be reviewed through the internal 
review mechanism. This is justified to ensure the separation of powers between the 
legislative and the executive capacities of the institutions. The exclusion of legislative acts is 
also in line with the Convention as it does not apply to institutions acting in a legislative 
capacity.28 

However, access to justice to review administrative acts of the institutions under the Aarhus 
Regulation is also very limited. In a nutshell, the Aarhus Regulation as it currently stands does 
not comply with the Convention because it is too restrictive regarding what decisions can 
be reviewed and who can request a review.  

We will go through the main issues of the Regulation in turn, starting with what decisions 
can be challenged followed by who can challenge decisions. This is based on the Regulation 
as it currently stands, so prior to the amendments that are currently discussed, in order to 
provide the context for the amendments and to explain how the EU is in breach of 
international law.  

 

What decisions? 

According to the Regulation, the following administrative acts (or omissions thereof) can be 
challenged: 'any measure of individual scope adopted under environmental law and having 
legally binding and external effects'.29 An administrative omission is in turn defined as ‘any 
failure of a Community institution or body to adopt an administrative act as defined in (g).’30 

There are three problematic elements to this: ‘individual scope’, ‘legally binding and external 
effect’ and ‘under environmental law’. Let’s go through them one by one.  

 

 

 
27 Regulation 1367/2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies (Aarhus 
Regulation). 
28 Art.2(2) Aarhus Convention.  
29 Art.2(1)(g) Aarhus Regulation. 
30 Art.2(1)(h) Aarhus Regulation. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006R1367
https://ec.europa.eu/environment/aarhus/pdf/guide/AR%20Practical%20Guide%20EN.pdf
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Individual scope 

‘Individual scope’ is not defined in the Regulation itself. It has therefore been attributed 
meaning through subsequent interpretation of the term as it is being applied and 
challenged.  

Unfortunately, individual scope has been given a very narrow meaning. Broadly speaking 
‘individual scope’ is the opposite of ‘general application’ that we discussed above. That 
means that where the act applies to an abstract group of people (e.g. all Member States or 
all companies producing pesticides) it is not of individual scope. As a result, this element 
excludes the majority of acts from being challenged. 

For example, an act approving the use of a single substance in ‘plant protection products’ 
was considered non-reviewable because it applied to all operators making or selling the 
substance and was therefore not considered to be of individual scope.31  

Essentially, it seems that only decisions addressed to one company are considered to be of 
individual scope, not even decisions addressed to only one Member State.32 With the vast 
majority of decisions that impact upon the environment being much broader, this means 
that the vast majority of decisions cannot be challenged under the Aarhus Regulation due 
to the ‘individual scope’ requirement.  

The ACCC has clearly stated that there is no reason to limit the Art.9(3) Convention right to 
acts of ‘individual scope’. Consequently, the limitation to acts of individual scope is not 
compatible with the Convention.  

The ACCC further held that while Parties to the Convention can set out criteria that 
individuals and NGOs have to meet to obtain access to justice, they cannot limit the acts or 
omissions that can be challenged in such a way.33  

Luckily, the individual scope requirement has now been removed in the European 
Commission’s proposal to amend the Regulation.  

 

Legally binding and external effect 

The requirement for acts to have ‘external effects’ has led to confusion and odd refusals. For 
instance, the European Commission has previously refused a request for internal review on 
this ground by arguing that a decision did not have external effects because the 
implementation was a national responsibility.   

Examples of measures that were excluded through this requirement:34 

- a proposal by the European Commission to implement a Directive and 
the omission to adopt the proposal; 

- Decisions approving the transport programme Operational Programme 
Transport, co-funded by the European Regional Development Fund; 

- A European Commission statement on the implementation of a 
provision of the Emissions Trading Scheme Directive that specified how 
Member States could use revenues generated through selling Emission 
allowances  

 
31    T-12/17 Mellifera Ev. 
32 C-401/12 P and C-403/12 P, Council and others v Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht. 
33 ACCC 2017 findings, para.51. 
34 Examples takes from ClientEarth, Access to Justice in European Union Law - a legal guide on Access to Justice in environmental 
matters, 2021, p.67.  

https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://ec.europa.eu/environment/aarhus/pdf/legislative_proposal_amending_aarhus_regulation.pdf
https://ec.europa.eu/environment/aarhus/pdf/title_iv/Reply%20to%20EPS.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=206172&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=4960832
https://curia.europa.eu/juris/document/document.jsf?text=&docid=161324&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4961465
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
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The ACCC has therefore held that excluding acts that do not have ‘legally binding and 
external effect’ is contrary to the Convention.35 The easiest way to remedy this issue appears 
to be to simply refer to ‘legal effects’. Unfortunately, the Commission’s proposal does not 
solve this problem.  

 

Under environmental law 

As the environment is everywhere and everything impacts upon the environment, defining 
acts 'under environmental law’, is not necessarily as straightforward as it might seem. In the 
Aarhus Regulation it has led to a narrowing of the acts that can be reviewed.  

Article 2(1)(f) of the Aarhus Regulation defines ‘environmental law‘ as ‘Community legislation 
which, irrespective of its legal basis, contributes to the pursuit of the objectives of 
Community policy on the environment as set out in the Treaty: preserving, protecting and 
improving the quality of the environment, protecting human health, the prudent and 
rational utilisation of natural resources, and promoting measures at international level to 
deal with regional or worldwide environmental problems‘. 

The definition recognises that the legal basis, so the treaty provision that enables the EU to 
legislate on a certain issue, is not relevant here. The other element of the definition, the 
requirement that the legislation ‘contributes to the pursuit of the objectives of Community 
policy on the environment’ has however been more problematic as this is a closed list.  

While the EU courts have adopted a rather broad definition, the ACCC was clear that it must 
be possible to challenge any decision that contravenes environmental law, independent of 
its legal basis or contribution to the EU’s environmental policy. Therefore, the requirement 
‘under environmental law’ is in breach of the Convention. Luckily, the Commission’s proposal 
to amend the Regulation has removed this element.  

 

Exclusion of EU state aid decisions 

State aid is financial support or other advantages that are given to a company or industry 
that gives them an advantage over competitors. The over €4 billion of ‘compensation’ that 
Germany will pay to coal mine operators in light of its coal phase-out by 2038 are most likely 
state aid. State aid is generally, bar some exceptions, not allowed as it distorts the EU’s 
internal market.36 The Commission decides whether or not a proposed state aid measure is 
allowed under the Treaty. As the example illustrates, these Commission decisions on state 
aid can have major impacts upon the environment and the use of public money.  

The Aarhus Regulation currently excludes such state aid decisions from being subject to 
internal review through Art.2(2).37  

However, the CJEU has recently confirmed that state aid decisions must be compatible with 
environmental law.38 So, if they must be compatible with environmental law, there must also 
be an opportunity for the public to ensure that this is in fact the case. Members of the public 

 
35  ACCC 2017 findings, para.101ff.  
36 cf. Art.107 TFEU. 
37 In Art.2(2) of the Aarhus Regulation, you will see a reference to Art.87. This refers to the old Treaty Establishing the European 
Community (TEC). Through the Lisbon Treaty (signed 2007, entered into force in 2009), along with a range of other changes, the 
TEC became the Treaty on the Functioning of the European Union (TFEU) and the numbering changed. The old Art.87 TEC is the 
new Art.107 TFEU. There are tables to help you keep track of the changes and most TFEU editions also tell you the old TEC Article 
number.  
38  C-594/18P, Austria v. Commission, para 45.  

https://eeb.org/library/amending-the-aarhus-regulation-ngos-position-paper/
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_972
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_972
https://unece.org/fileadmin/DAM/env/pp/compliance/CC-57/ece.mp.pp.c.1.2017.7.e.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A12008E107
https://curia.europa.eu/juris/document/document.jsf?docid=231405&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=2631905
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must therefore have an opportunity to request the review of such measures, which is also 
what the ACCC has clearly stated in a different case. The Commission’s proposal does not 
address this problem.  

 

Who can bring a challenge? 

A fundamental problem of the Aarhus Regulation is that it only provides NGOs with the right 
to bring requests for internal review. Art.11 sets out some requirements that NGOs must meet 
in order to be able to challenge the acts or omissions of the EU institutions, such as 
promoting environmental protection or having existed for more than two years. Individuals 
or groups that do not meet those requirements cannot challenge environmental acts 
through the Aarhus Regulation. This is particularly problematic given the de facto 
impossibility for members of the public to obtain direct access to justice at the EU courts. It 
may also make it essentially impossible for decentralised youth activists to submit internal 
review challenges where they do not meet the Art.11 criteria for NGOs.  

The ACCC has reiterated that this exclusion of access to justice for the broader public is not 
compatible with the Convention.39 It has also consistently rejected the Commission’s 
argument that the Convention in some way ‘privileges’ NGOs over individuals from the 
general public. The Aarhus Convention rights apply to all members of the public, of which 
NGOs are only a subset. While the Convention does not require that every single individual 
or all organisations must have access to the internal review mechanism as the EU is entitled 
to formulate access criteria, these criteria cannot simply exclude all individuals. As the 
Regulation does exactly that by not providing any opportunity for individuals to obtain 
access to the internal review mechanism it goes too far and is therefore not in line with the 
Convention. 

 

The infographic on the next pages provides an overview of the key shortcomings of the 
Aarhus Regulation.  

  

 
39 ACCC 2021 Advice, para 36-41. 

https://unece.org/sites/default/files/2021-03/C128_EU_findings_advance%20unedited.pdf
https://unece.org/sites/default/files/2021-02/M3_EU_advice_12.02.2021.pdf
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In October 2020, the European Commission proposed amendments to the Aarhus 
Regulation. These amendments do resolve some of the key problems of the Regulation, 
such as the ‘individual scope’ and ‘under environmental law’ problems. However, they do not 
address all the problems of the Regulation that render the EU in breach of international law. 
Instead, they even add new ones.  

Old problems continue to be the complete lack of access to justice for individuals, the 
requirement for ‘legally binding and external effect’ and the exclusion of state aid decisions.  

But there are also new elements that pose new problems of non-compliance for the EU, the 
main one being the exclusion of EU administrative acts that require implementing 
measures.  

 

Implementing measures 

The Commission’s proposal now excludes administrative acts that require national 
implementing measures from the scope of review. Most EU decisions require some 
implementing measures at Member State level. An example of an administrative decision 
which would explicitly require implementing measures would be a decision by the EU 
Commission to approve the use of glyphosate within the EU. As this decision would require 
implementing measures under a different EU law (the Pesticides Regulation) in the form of 
an authorisation to place products containing glyphosate on the market, the Commission’s 
decision itself would not be reviewable. 

Importantly, it is not clear at all what this new requirement would mean in practice and how 
it would be applied. What does seem clear is that it would likely further narrow down the 
categories of acts that can be reviewed.  

The ACCC has been clear to say that this requirement does not comply with the Convention 
as it is unnecessarily restrictive.  

The European Commission likes to argue that where there are implementing measures, 
these could then be challenged at national level and be referred to the EU courts where 
necessary through what is called a preliminary reference under Art.267 TFEU. In principle 
that is true, however, access to justice is also a major problem in a range of Member States.40 
In addition, it may mean that an individual or NGO would have to wait a long time for the 
implementing measure before it could challenge it. During that time, significant damage to 
the environment is likely to occur, leading to the absurd result that one must wait for the 
damage to materialise instead of challenging it on a preventive basis.  

 

 

 

 
40 The study carried out for the EU Commission, the ‘Milieu study’ (named after the consultant Milieu) also summarises the many 
issues with using Art.267 preliminary references to challenge EU decisions through national courts, including delays, the lack of 
standing rights in many Member States and cost barriers, see pp.133-134 for a summary 
https://ec.europa.eu/environment/aarhus/pdf/Final_study_EU_implemention_environmental_matters_2019.pdf. 

https://ec.europa.eu/environment/aarhus/pdf/legislative_proposal_amending_aarhus_regulation.pdf
https://ec.europa.eu/environment/aarhus/pdf/legislative_proposal_amending_aarhus_regulation.pdf
https://ejni.net/wp-content/uploads/2021/02/EJNI-AJO-Technical-Report-2-1.pdf
https://ejni.net/wp-content/uploads/2021/02/EJNI-AJO-Technical-Report-2-1.pdf
https://ec.europa.eu/environment/aarhus/pdf/Final_study_EU_implemention_environmental_matters_2019.pdf
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Prohibitive costs 

Even where there is access to justice, high costs or the risk thereof, can reduce or prohibit 
real access to justice.  

Legal challenges through the internal review process may come with very high financial 
costs for NGOs. Paying your own lawyer can already be expensive – but having to pay for the 
other parties’ lawyers or advisers can mean the financial ruin for some NGOs. In any case, the 
risk of having to pay significant amounts of money means that NGOs will often not be able 
to afford these important challenges to protect the environment and our health.  

The Aarhus Convention specifies that review procedures cannot be ‘prohibitively 
expensive’.41 This means that the procedure cannot be so expensive that members of the 
public are practically speaking prohibited from accessing it due to the high costs. However, 
in other public interest litigation before the EU courts, NGOs and individuals have been 
ordered to pay the lawyers’ costs of all intervening parties (including companies and industry 
associations) or had to pay high costs for external lawyers of an EU agency. 

Therefore, the amended Aarhus Regulation should make it clear that costs cannot be 
prohibitively expensive and that members of the public should not be made to pay for the 
external lawyers of the EU institutions.   

 

Issue EU Aarhus Regulation  Proposal to amend 

individual scope Required ‘individual scope’  Removed  

legally binding and 
external effect   

under environmental law  removed 

Implementing acts  Exempting implementing 
measures  

State aid  excluded excluded 

No standing for 
individuals  

  

Prohibitive costs    

 

Overview of the non-compliance issues of the Aarhus Regulation as it currently stands and 
in light of the Commission’s proposal to amend it. Red indicates non-compliance, green 
indicates compliance.  

 

 
41 Art.9(4) Aarhus Convention.  

https://eeb.org/library/amending-the-aarhus-regulation-ngos-position-paper/
https://www.statewatch.org/news/2020/december/frontex-billion-euro-border-agency-sues-transparency-activists/
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Now that you have an overview of the main issues of the Aarhus Regulation, you can get 
involved to advocate for a strong Aarhus Regulation! One that is in line with international 
law and enables members of the public, including youth, to hold EU institutions 
accountable.  

You can find more information about how to get involved and what you can do here and 
through the below resources:  

● https://ejni.net/day-of-action/  
● https://yeenet.eu/project_item/lights-on-aarhus/  

Reach out to MEPs but also to your national governments and ministers to make sure they 
know that youth cares about access to justice and is watching them and the Aarhus 
Regulation process! Here is an overview of contact details and a draft email. 

You can also help others to learn more about access to justice by tweeting about the 
problem and by sharing this handbook.  

 

Useful Resources 

● ClientEarth, Access to Justice in European Union Law - a legal guide on Access to 
Justice in environmental matters, 2021: 
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-
law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/  

● Environmental Justice Network Ireland (EJNI) Access to Justice Observatory with a 
range of very useful documents: https://ejni.net/resources/access-to-justice-
observatory/  

● Amending the Aarhus Regulation - NGOs position paper: 
https://eeb.org/library/amending-the-aarhus-regulation-ngos-position-paper/  

● European Parliament Think Tank, Access to justice in environmental matters: 
Amending the Aarhus Regulation, 2021: 
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI
(2021)679078 

● UNECE, Aarhus Convention: https://unece.org/environment-policy/public-
participation/aarhus-convention/introduction  

● The text of the Aarhus Convention in different languages: 
https://unece.org/environment-policy/public-participation/aarhus-convention/text  

● The Aarhus Convention Compliance Committee: https://unece.org/environment-
policy/public-participation/aarhus-convention/compliance-committee  

● The text of the Aarhus Regulation in different languages: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006R1367  

● European Commission, information on internal review requests: 
https://ec.europa.eu/environment/aarhus/requests.htm  

https://ejni.net/day-of-action/
https://yeenet.eu/project_item/lights-on-aarhus/
https://ejni.net/wp-content/uploads/2021/03/Public-Contact-Directory.pdf
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://www.clientearth.org/latest/documents/access-to-justice-in-european-union-law-a-legal-guide-on-access-to-justice-in-environmental-matters-edition-2021/
https://ejni.net/resources/access-to-justice-observatory/
https://ejni.net/resources/access-to-justice-observatory/
https://eeb.org/library/amending-the-aarhus-regulation-ngos-position-paper/
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2021)679078
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2021)679078
https://unece.org/environment-policy/public-participation/aarhus-convention/introduction
https://unece.org/environment-policy/public-participation/aarhus-convention/introduction
https://unece.org/environment-policy/public-participation/aarhus-convention/text
https://unece.org/environment-policy/public-participation/aarhus-convention/compliance-committee
https://unece.org/environment-policy/public-participation/aarhus-convention/compliance-committee
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006R1367
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32006R1367
https://ec.europa.eu/environment/aarhus/requests.htm
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● European Commission, Access to information, public participation and access to 
justice in environmental matters at Community level - A practical guide: 
https://ec.europa.eu/environment/aarhus/pdf/guide/AR%20Practical%20Guide%20E
N.pdf  

● Finding case law of the Court of Justice of the European Union: 
https://curia.europa.eu/juris/recherche.jsf?language=en  

● The ABC of EU law, 2016:  https://op.europa.eu/webpub/com/abc-of-eu-law/en/ or 
here as a pdf version: https://op.europa.eu/en/publication-detail/-
/publication/5d4f8cde-de25-11e7-a506-01aa75ed71a1   

● For more information on access to justice at national level, see ClientEarth’s Country 
toolkits on Access to Justice: https://www.clientearth.org/latest/documents/country-
toolkits-on-access-to-justice/  

● ClientEarth Access to Justice Lawyer Database: 
https://www.clientearth.org/latest/documents/access-to-justice-lawyer-database/ 

● European Union Agency for Fundamental Rights, Handbook on European law 
relating to access to justice, 2016: 
https://fra.europa.eu/en/publication/2016/handbook-european-law-relating-access-
justice 

 

  

https://ec.europa.eu/environment/aarhus/pdf/guide/AR%20Practical%20Guide%20EN.pdf
https://ec.europa.eu/environment/aarhus/pdf/guide/AR%20Practical%20Guide%20EN.pdf
https://curia.europa.eu/juris/recherche.jsf?language=en
https://op.europa.eu/webpub/com/abc-of-eu-law/en/
https://op.europa.eu/en/publication-detail/-/publication/5d4f8cde-de25-11e7-a506-01aa75ed71a1
https://op.europa.eu/en/publication-detail/-/publication/5d4f8cde-de25-11e7-a506-01aa75ed71a1
https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/
https://www.clientearth.org/latest/documents/country-toolkits-on-access-to-justice/
https://www.clientearth.org/latest/documents/access-to-justice-lawyer-database/
https://fra.europa.eu/en/publication/2016/handbook-european-law-relating-access-justice
https://fra.europa.eu/en/publication/2016/handbook-european-law-relating-access-justice
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For more on Aarhus, check

out Youth and Environment

Europe's project page a t

yeenet.eu or  check out our

socia l media !

 

@yeenetw ork

 

@YEEnetw ork

 

Youth and Environment

Europe
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