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INTRODUCTION
Law is a powerful tool to tackle the climate and biodiversity crisis. Understanding its basics
can help to strengthen political activism and advocacy that pushes for stronger and more
ambitious laws and also provides us with the background to identify where we might be
able to challenge environmentally-harmful practices, decisions or failures to take action.
Environmental law has become a major field of EU law, aiming to 'protect natural habitats,
reducing greenhouse gas emissions, keeping air and water clean, ensuring proper waste
disposal, improving knowledge about toxic chemicals and helping businesses move toward
a sustainable economy' - to name but a few. However, the proper application of these
obligations continues to be a problem in many areas. As young people, we can play a
major role in helping to identify these problems and in initiating action to address them.
With this handbook, we therefore want to go back to the basics and provide a common
ground to help us understand the available tools and mechanisms at EU level. We start
with an overview of the key tools of EU environmental law, explaining the relationship
between EU and national law, the difference between a Directive and a Regulation and
what sets them apart from strategies or other non-binding instruments (ch.2). To help
distinguish who is responsible for what, we follow with a chapter on the relevant actors,
introducing the responsibilities of Member States, the Commission and the Courts (ch.3).
From there, we focus on non-compliance and what steps are available when Member
States do not comply (ch.4), followed by a chapter on non-compliance by the EU
institutions (ch.5). We end with a chapter focusing on the important role of civil society in
ensuring the proper application of EU environmental law and with some ideas on how you
can get involved. By the end, the handbook will have hopefully given you an overview of
the ‘tools’ that are helpful to know about in order to be an active EU citizen and
environmental activist. Throughout the handbook, we provide lots of links to help you go
deeper if you are interested and also provide further resources at the end. While a lot of
this information is relevant for EU law more broadly, we focus on the environmental
perspective. For a broader overview of EU law more generally, the ‘ABC of EU law’ is a
great place to start.
This handbook is only a starting point to begin to understand the big field that is EU
environmental law. We chose to focus on the main tools and actors and on noncompliance instead of core substantial areas as we hope to provide you with a framework
and an understanding of the tools that is transferable to different fields. To limit the scope,
we also did not go into further details on public participation processes or access to
information even though these are also major tools to influence decision-making processes
as we hope to cover these in future work.
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Procedurally speaking, EU Environmental Law is no different from other areas of EU law,
as it is subject to the same institutions and bound by the same structure of norms.
Therefore, it is helpful to start with an overview of the basics of EU law more generally.
The EU is a political and economic Union and only has the powers the Member States
gave to it through the Treaties, the ‘constitution’ of the EU. The two Treaties, the Treaty on
European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU),
are the EU’s primary law while other legislative tools, such as Directives or Regulations
are secondary legislation, based on the Treaties.
Art.3 TEU sets out the objectives of the EU which include ‘a high level of protection and
improvement of the quality of the environment’. In the environmental context, EU law has
been a key driver of national legislation and policy and played a major role in
introducing common standards on e.g. chemicals or the protection of habitats and
species. It has also led to administrative restructuring (e.g. the creation of new regulatory
authorities), or the formulation of new procedures, such as environmental impact
assessments for projects that may affect the environment.
In the following, we will start with a short reminder about the relationship between EU
and national law, explaining some key general principles of EU law before giving an
overview about the main EU law tools.

2.1 RELATIONSHIP EUNATIONAL LAW
The EU has its own legal personality, with its own legal order different from both
international and national legal systems. The relationship between EU and national law is
strictly regulated by Arts.2-6 TFEU, listing the areas where the EU institutions can act and
where not, and under which conditions.
By joining the EU, States agreed to ‘give up’ some of their national competences to the
EU. As a result, the EU has the competence, the power, to act in some areas, but only
within the limits of the power that was conferred upon it by the Member States - also
called the principle of conferral (Art.5 TEU). Art.3 TFEU lists the areas where only the EU
can act, i.e. where the EU has exclusive competence, such as the customs union.
Those areas listed in Art.4 TFEU are shared competences, meaning that both the Member
States and the EU can act, however Member States can only act to the extent that the
EU has not acted already (Art.2(2) TFEU). The environment and energy are shared
competences. Art.6 TFEU lays down the fields in which the EU can only support,
coordinate or supplement member states’ actions, e.g. on health, education and culture.
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Where the EU has the power to act, it must respect the key principles of subsidiarity and
proportionality. The principle of subsidiarity (Art.5(3) TEU) essentially says that the EU can
only act where this is necessary or where the scale of the issue means that the objectives
of a measure can be better achieved at EU level. This may e.g. be the case where the
nature of the environmental issue is transboundary in nature or where the desired
objective can only be achieved through collective action by the EU and its Member
States
The principle of proportionality (Art.5(4) TEU) means that EU law measures cannot go
further than necessary to achieve the Treaty objectives.
There are two more key general principles of EU law that are not explicitly enshrined in
the Treaties. The first is the principle of supremacy or primacy which means that if there is
a conflict between EU and national law, EU law prevails. The European Court of Justice’s
(see ch.3.2.2.) judgement establishing this principle was Costa v Enel. The second is the
principle of direct effect, meaning that EU law not only imposes obligations upon the
Member States but also establishes rights for individuals (both natural and legal persons,
in other words both citizens and private companies) who can directly invoke these before
national and European courts, even without national recognition of these rights - provided
some conditions are met. This principle was established in the Van Gend & Loos case.

2.2 KEY PRINCIPLES OF
EU ENVIRONMENTAL
LAW
The legal basis of EU environmental action are Arts.191-192 TFEU. This means that most
secondary pieces of legislation (e.g. Directives or Regulations) are based on one of these
articles. However, there are also environment-related laws that are based on a different
Treaty basis (meaning the constitutional basis that enables the EU to take action on this
issue) - e.g. environmental crime (Art.83(2) TFEU), the Common Agricultural Policy (Art.43
TFEU) or state aid rules (Art.107 TFEU).
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Key EU environmental law principles, which reflect principles of international
environmental law, as set out in Art.192(2) TFEU are:

The precautionary principle, which allows regulatory action to be taken even if a
risk has not been established with full certainty - essentially meaning ‘better safe
than sorry’ even if there is no certainty yet. The principle also means that where there
is a risk, inaction of the EU and its Member States is not justified on the basis that the
full extent of the environmental impact of an activity, plan or project cannot be
established with certainty. The burden of proof to show the harmlessness or
sustainability falls on the entity claiming it. Relevant case law: Gowan case (C77/09); Commission v. France (C-333/08).
The prevention principle, which aims to prevent environmental damage - e.g. to
protected species or to natural habitats, water and soil - rather than to react to
damage as that may be overly costly (e.g. containment of massive oil spills at sea) or
even impossible (in cases of species’ extinction). Relevant case law: Case
Commission v. Greece (C-518/04) & case Commission v. France (C-383/09).
The polluter pays principle, which requires the polluters to bear the financial cost of
their harmful actions, instead of society at large, and to take action to ensure that
these do not damage the environment or human health. Relevant case law: Case The
Queen ν Secretary of State for the Environment, Minister of Agriculture, Fisheries and
Food(C-293/97), Case Commune de Mesquer v Total France SA and Total
International Ltd (C-188/07).
The above principles apply also to legislation that comes from other areas of EU law
but is still relevant for the environment, such as rules related to farming, fishing, or state
aid.

2.3 KEY EU LAW TOOLS
To reach the objectives of the Treaties, the EU institutions have various different legal
tools set out in Art.288 - Art.292 TFEU. We will briefly go through the main legally binding
acts in turn before concluding with some non-binding instruments.
2.3.1. Regulations
Regulations are fully binding and directly applicable (Art.288(2) TFEU). This means that
Member States’ government authorities and EU institutions are bound by them as soon as
they are adopted, without further steps (such as national legislation transposing or
clarifying them) being required at national level for them to have legal effect. As a result,
the same rules are applicable for all actors from the date that the Regulation comes into
force, so that Regulations can be used to ensure the uniform application of EU law.
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Where Regulations confer rights to individuals, the latter can directly invoke them in
national courts. Examples of environmental Regulations are the European Climate Law or
the proposal for a new Batteries Regulation.
2.3.2. Directives
Directives are also legally binding for Member States but not directly applicable
(Art.288(3) TFEU). Instead, Member States have to ‘transpose’ the Directive which means
they have to adopt national legislation to integrate the obligations into national law.
With that, Member States also have some flexibility regarding the form and methods to
ensure compliance with the Directive - in other words, the Directive is binding to the
result, leaving discretion about how to get there within the framework set by the
Directive.
Each Directive specifies a deadline by when Member States must transpose it but usually
this is two years. Within that time, Member States must notify the Commission of the
national laws they have adopted to implement the Directive - you can also see these
acts in a database. Some key environmental Directives are e.g. the Water Framework
Directive, the Habitats Directive or the Industrial Emissions Directive.
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HOW TO READ A DIRECTIVE
a guide

While every Directive is different, they often follow a similar structure that can
be useful to keep in mind when trying to understand the main elements. Using
the Habitats Directive as an example, these are the main elements to look out
for:

Title

Setting out the
type of act
(Directive,
Regulation
etc),
the reference
containing the
year in which
it was
adopted and
the number of
the act
the date
what it is
about

Preamble

Two parts:
Citations: the legal
basis of the act
and any
preparatory acts
Recitals: reasons
behind the
adoption of the
Directive, they start
with ‘Whereas’ and
are often
numbered

Tip!

The preamble is not
binding - it is background
that you can skip when
you want to get to the
core.

Definitions
defining the main
terms of this law
often in the order in
which they appear in
the body of the law
Tip!

Important to understand
the obligations, but you
can also skip these and
then come back to the
ones you need.

Tip!

Most Directives
have a short
name, e.g.
‘Habitats
Directive’

Main body

setting out the obligations
for Member States
usually follows a logical
structure with e.g. main
obligations and then
enabling provisions that
follow on e.g. monitoring
and financing

Tip!
Make use of the chapter headings
to guide you.
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Objective(s)
a key article, telling
you what the
Directive is trying to
achieve
Tip!

Final provisions
setting out the
transposition period,
i.e. how long
Member States have
to integrate this into
national law
when the Directive
will enter into force
who the Directive is
addressed to, the
Member States

Look at this first to see
whether the Directive is
relevant to your issue.

Annexes
usually containing
technical data,
criteria or
procedural details as
referenced in the
main body
e.g. species to be
protected (under
different schemes) or
information that must
be part of national
plans

Tip!

The transposition period
is usually two years.
Tip!

They will only really
make sense in
combination with the
corresponding articles
so you can skip them
until you know which
ones are relevant to you.

GENERAL TIPS
Many Directives have headings or sub-sections to guide you.
You do not have to read a Directive from top to bottom to make sense of it
- give it a scroll to get an overview and then a careful read of the elements
that are relevant.
Although be careful, sometimes there are exceptions or other qualifiers
further down.
Keep in mind that the CJEU may have interpreted some of the provisions,
giving guidance about what they mean in practice.
You can find legislation on ‘EUR-Lex’, look out for the reference number, the
green dot indicating that it is in force, and any references to consolidated
versions, integrating the latest amendments:
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2.3.3. Implementing and Delegated acts
Through legislation, the Parliament or the Council of the EU can authorise the
Commission to adopt so-called non-legislative acts. Non-legislative acts are usually
about non-essential technical details (such as indicators or percentages) or about
specific measures meant to ensure the uniform implementation by Member States, but
sometimes they can become very political. They are still legally binding but are simply
not adopted through the typical legislative procedure where the European Parliament
and the Council act as co-legislator.
Two key types of non-legislative acts are ‘implementing acts’ (Art.291 TFEU), aiming to
establish uniform conditions for the implementation, and ‘delegated acts’ (Art.290 TFEU)
setting out further technical details or providing necessary updates to reflect recent
developments in a sector. An example of a non-legislative delegated act are the
delegated acts under the Taxonomy Regulation, through which the European Commission
will further define what sustainable investments are by setting out technical screening
criteria. Many delegated or implementing acts are, however, less flashy, such as
delegated or implementing acts for regional cooperation on conservation measures
under the Common Fisheries Policy.
2.3.4. Decisions
A Decision is a legal act which binds those Member States or private individuals to which
it is addressed. In these cases, it is directly applicable (however, not of general
application).
2.3.5. Non-binding instruments
Strategies, recommendations, guidelines, opinions and action plans (mainly adopted by
the Commission) are not legally binding. They are political documents that can set out
commitments for the Commission to take action or provide guidance to the Member
States on how to implement obligations or political commitments.
Nonetheless, these non-binding instruments are rather common in EU environmental
policy. While they are not binding, they can entail political commitments and incentivise
action or create ‘bridges’ between existing legally binding instruments to make their
implementation more coherent. One example could be the EU’s Biodiversity Strategy for
2030 - a non-binding document that was however endorsed by all Environmental
Ministers through the Council and contained many commitments crucial for biodiversity
policy, including a commitment by the Commission to come up with a new Nature
Restoration Law. Other examples are the Chemicals Strategy or the Zero Pollution Action
Plan.
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Instead of trying to give you an overview of all the EU institutions (others have done that),
the aim of this section is to give you a short overview of the key actors in environmental
law - both at national and EU level, both when implementing and enforcing EU
environmental law. While they are crucial actors in the law-making process, we will not
discuss the European Parliament and the Council of the EU as we focus here on what
comes after the law-making, once the legislation is in place.

3.1 APPLYING AND
IMPLEMENTING EU
ENVIRONMENTAL LAW
3.1.1. The Member States
The 27 Member States are the main actors bound by Directives, Regulations, Decisions,
implementing and delegated acts as well as by international law obligations. The TFEU
specifies that ‘Member States shall adopt all measures of national law necessary to
implement legally binding Union acts.’ (Art.291(1)). This means the primary responsibility
for implementing EU law, so putting it into practice, lies within the MS (see also Art.4(3)
TEU).
While at EU level, it will be the Member State as such which is responsible for the
implementation, a State is an abstract entity, so different national governmental bodies
are the actual actors at different stages of the implementation of EU environmental law.
When transposing a Directive, i.e. putting the Directive into national law, it is for national
law-making institutions to do so, which usually happens in cooperation between the
executive and legislative bodies.
When implementing these obligations, national or
local authorities are often the key players, both in
further concretising the meaning of the national
law (e.g. through orders or local acts) and when
taking action in the field. For example, when
designating protected areas, it may be for the
national environmental authorities to develop a
strategy and then for the local environmental
authorities to actually go map and designate the
areas and ensure that the necessary protection
measures are taken.
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Who exactly is responsible is up to the Member States’ own national legal and
institutional architecture, so it is helpful to have a broad understanding of the distribution
of responsibility to be able to challenge the right actors at national level and to provide
the relevant information that takes the specific local situation into account at EU level.
From the EU level perspective, it will be the Member State as a whole, i.e. the
government, who is responsible and against whom infringement procedures would be
initiated in case of non-compliance or improper implementation of EU law obligations.
In the EU legislative process, Member States get their say through the Council of the EU,
one of the three institutions involved in the co-decision process.
3.1.2. The Commission
Along with the Council of the EU and the European Parliament, the European Commission
is one of the three main institutions, set up of 27 members and a big body of staff
organised in Directorate-Generales (DGs).
The Commission is the executive branch and holds the legislative initiative (Art.17(2) TEU)
which means it proposes laws, develops the ‘overall strategy and political direction of
the EU’ and is responsible for the enforcement of EU law. In addition, the Commission is
responsible for the assessment of efficiency, effectiveness and comprehensiveness of EU
secondary law (mainly Regulations and Directives), making sure that they are in line with
the EU Treaties. In this function, it may regularly review Regulations and Directives to
ensure that they are in line with the Union’s objectives and fit-for-purpose.
As explained above (ch.2.3.3.), the Commission can also adopt delegated and
implementing acts that can have big implications for the environment - as the debate
around the inclusion of gas and nuclear in the EU Taxonomy Complementary Climate
Delegated Act has demonstrated. The Commission may also approve national plans of
the Member States to ensure the proper implementation of their obligations, as is the
case for e.g. the national Strategic Plans under the Common Agricultural Policy (CAP).
The Commission is also ‘the guardian of the treaties’, responsible for making sure that
Member States comply with their EU law obligations. Where they do not, the Commission
has the power to initiate legal action, so-called ‘infringement proceedings’. There are
different stages to these proceedings, starting with a simple letter requesting further
information, a ‘letter of formal notice’ , to a ‘reasoned opinion’ which is a formal request
for the Member State to comply, and can lead to the State being taken to the Court of
Justice of the European Union (CJEU) - this process is explained further in ch.4.
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3.2 ENFORCING EU
ENVIRONMENTAL LAW
In addition to the Commission’s role in ensuring Member State compliance with EU law,
the courts are a crucial actor in enforcing EU (environmental) law, both at national level
and at EU level.
3.2.1. National Courts
Member States must ensure the proper application of EU law and provide effective
remedies to ensure that besides national law, also EU law obligations can be relied upon
in front of national courts (Art.19(1) TEU). The principle of effective judicial protection
requires that the national rules and procedures must not make it impossible in practice to
rely on EU law. Those rules should also not be less favourable than those available to
(launch) judicial actions based on national law.
Concretely, this means that national courts do a lot of the work in applying EU law
obligations and must ensure adequate remedies are in place to ensure the proper
application of EU law at national level. Where they are not sure about how to best
interpret EU law obligations, they can ask the Court of Justice of the EU for support
through what is called a ‘preliminary reference’ procedure (Art.267 TFEU).
3.2.2. The Court of Justice of the European Union
The Court of Justice of the EU (CJEU) consists of two courts, the Court of Justice and the
General Court with different fields of responsibility. The General Court e.g. deals with
actions for annulment (i.e. challenges to the legality of an act by an institution) from
individuals and companies while the Court of Justice (often called the ECJ) deals with
preliminary references and appeals from the General Court.
There are three main types of proceedings: preliminary references, direct proceedings
and appeals. A preliminary reference is where, during national court proceedings, a
question of EU law arises that the national court needs an answer to in order to decide
its case. It can, and in some cases must, then ask the Court of Justice to clarify this
question after which the national level proceedings continue. The idea behind this
mechanism is to ensure the uniform application of EU law. It can also help to develop EU
law concepts (such as the iconic Van Gend en Loos case on the principle of direct effect
or the Waddenzee case on the Habitats Directive) and can in some cases (though with
severe limitations) serve as an indirect mechanism to review the acts of EU institutions.
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The second group of cases are those that start at EU level and are brought directly to
the CJEU. They can e.g. deal with a breach of EU law by a Member State where the
Commission can take the Member State to the court after exhausting other non-judicial
avenues (Art.258 TFEU; cf. ch.4) or with an action for annulment, challenging the legality
of an act by an EU institution (cf. ch.5).
The CJEU plays an important role in applying EU (environmental) law in the case before
it but its decisions are also relevant beyond the case as such in interpreting and
developing norms of EU law - the CJEU case law therefore plays a crucial role when
trying to understand an area of EU law.

HOW TO READ A CJEU
PRELIMINARY REFERENCE
a guide

Keywords

give you an idea what
the judgement is
about and the key
legal provisions

Tip!

Helpful to see whether
the case is relevant for
your issue

Parties
for preliminary references,
these are the parties of the
national case

Legal basis

tells you what type of case this
is, e.g. an action for annulment,
failure to comply or a
preliminary reference
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Key legal provision in
question
Overview of relevant
EU and national law
Tip!

Very useful but if you want to
understand the issue first, then you can
also skip this and come back to it

The problem
Tip!

facts of the national case
legal issues

Useful context to understand
the problem but usually no
need to focus on all the
details here

The question(s) by
the national court
Usually a numbered
list, often with subquestions

Discussion of the
questions

Essence of the questions
Sometimes preliminary,
overarching considerations
Discussion of the questions, often
in their order, though sometimes re-grouped
Tip!

The summary of the essence of the question can be
very helpful to understand the main legal problem .

Summary, answering
to the questions
Tip!

Overview of the relevant
EU and national law
provisions

Reading the summary first can
often be helpful to figure out
which parts are relevant for
your issue.
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A main challenge of EU environmental law has been its proper implementation, meaning
that environmental obligations continue to not be applied properly, even decades after
they entered into force. This is a problem in itself because it means that environmental
standards regarding e.g. emissions are not being met, objectives of cornerstone laws
such as the Water Framework Directive are not achieved, or protected areas are not
properly managed. However, it is also a problem beyond the obligation in question as
not complying with legal obligations is also a rule of law problem. The rule of law is a key
democratic principle, enshrined also in Art.2 TEU. At its core, it means that everyone is
equal before the law and that all institutions and bodies exercising public powers are
bound by the law, the law framing and legitimising the extent of their powers, and that
they are subject to the control of independent and impartial courts. It means that the law
is taken seriously and respected by all, including governments. Where this is not the case,
acts or omissions must be challengeable (justiciable) in a non-discriminatory, fair,
transparent and effective process by everyone with a sufficient interest and those
breaking the law must be held accountable.
In this chapter, we go through what it actually means when Member States do not
comply with EU law, what the role of national proceedings is, what the infringement
process is and how a complaint by the public can be at the start of this process.
references and appeals from the General Court.

4.1 WHAT DOES NOT
COMPLYING WITH EU
ENVIRONMENTAL LAW
MEAN IN PRACTICE?
There are different ways in which a Member State may not comply with its EU
(environmental) law obligations, by e.g.:
Failing to transpose (integrate into national law) an EU Directive or not doing so
properly by not transposing all obligations or by not adopting measures that meet
the objectives of the Directive;
Failing to communicate the transposition measures to the Commission (this is quick
and easy to resolve);
Not properly applying EU law, so not really doing what Member States should be
doing, even after properly transposing the obligation (improper or nonimplementation);
Not complying with CJEU rulings by e.g. continuing the activity that is in breach of EU
law.
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Non-compliance may result from either an act (active behaviour) or out of a failure to
act (omission) by the Member State. The acts or omissions leading to non-compliance,
may relate to different functions of the Member State and can be part of e.g.
national law, executive or administrative practice.

4.2 NATIONAL LEVEL
PROCEEDINGS
As explained above in ch.3.2.1., national courts play an important role in ensuring the
proper application of EU law. Particularly for cases where Member States have
properly transposed a Directive, but are simply not following their own national rules,
national courts are the main courts to turn to.
Because the Commission has discretion (meaning it can choose) and limited capacity
to assess and pursue non-compliance issues in all Member States, the Commission
focuses its enforcement power on ‘systemic cases’ of non-compliance. This means that
instead of e.g. pursuing every single case where a bird is shot in breach of the Birds
Directive, the Commission focuses on cases where there is a more fundamental
problem, either with the law itself, with its application across the board or with the
capacity of the national judicial system to ensure the proper enforcement.
Essentially, this means that cases of predominantly local importance or those that do
not demonstrate a wide-spread problem in the Member State’s behaviour or legal
order are often dealt with at national level. Where EU law questions arise in those
proceedings, national courts may (and sometimes must) refer the case to the Court of
Justice of the EU (CJEU) to ask about the application of EU law - this is called a
preliminary reference and we touched upon this in ch.3.2.2. above.
The rules on national access to justice, so the ability to challenge acts or omissions in
court and receive an effective remedy, differ significantly across the Member States.
The Aarhus Convention establishes the international law framework to enable members
of the public to challenge environmental decisions of national authorities – although
there are also many problems about this at national level. ClientEarth has put together
a very useful handbook on access to justice as well as toolkits on access to justice in
eight different Member States where you can read up on this.
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4.3 EU LEVEL
PROCEEDINGS
The Commission, as the guardian of the Treaties, is responsible for ensuring the proper
application of EU law. To do so, it can bring legal action against the Member States, socalled ‘infringement proceedings’, that may escalate all the way up to the CJEU.
Infringement proceedings can be initiated following a complaint by the public or
directly by the Commission. We will first explain how you can bring a complaint before
going into more details on the infringement proceedings.
4.3.1. Complaints by the public
Members of the public can submit a complaint to the Commission when they think that a
public authority in their country has breached EU law. Many environmental infringement
cases have been initiated through a complaint from NGOs, helping to draw attention to
the issue and to provide the relevant evidence to the Commission. Members of the public
do not need to be specifically affected to bring a complaint, in fact, the complaints
process is to bring general non-compliance issues to the awareness of the Commission,
instead of solving individual interests.
A complaint must be made through a standardised complaints form where the person or
organisation making the complaint must describe how national authorities have
breached EU law, which laws are concerned and what steps have already been taken to
solve the problem. In addition, there is an opportunity to add supporting documents and
evidence. The more detailed a complaint is, the easier (and, in practice, more likely) it is
for the Commission to move forward with the complaint as once the Commission
launches the infringement process, the burden of proof is on the Commission to
demonstrate that the Member State has breached EU law.
After the submission of the complaint, the Commission has 12 months to assess it and to
decide whether or not to launch infringement proceedings against the Member State.
This may be extended where the issue is complicated or where the Commission asks for
more information.
Where the Commission decides that the complaint is well-founded, it will initiate the
infringement process, explained in the following section. However, it may also decide
that other mechanisms are more appropriate, that the issue should be dealt with at
national level or that the case does not involve a breach of EU law.
In practice, despite the above deadlines, it often takes years for the Commission to take
action and complaint cases are also regularly closed without a proper justification given
to the complainant. These problems undermine the impact of Member State. This may be
extended where the issue is complicated or where the Commission asks for more
information.
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Where the Commission decides that the complaint is well-founded, it will initiate the
infringement process, explained in the following section. However, it may also decide
that other mechanisms are more appropriate, that the issue should be dealt with at
national level or that the case does not involve a breach of EU law. the complaints and
infringement process and should urgently be addressed, in line with political
commitments on stricter enforcement.
4.3.2. Infringement process
Following either its own investigations, or a complaint from the public, where the
Commission considers a Member State to be in breach of EU law, it launches the
infringement process, as set out in Art.258 TFEU. There are several stages to the process:
First, the Commission sends a letter of formal notice requesting information to the
Member State concerned. The country must usually respond within two months.
Where the Commission still thinks that the Member State is in breach of EU law (for
instance because the Member State does not reply to the letter of formal notice or
provides an inadequate reply), the Commission sends a reasoned opinion which
constitutes the Commission’s formal recognition of the infringement (violation of EU
law) and is essentially a formal request to the Member State to comply with EU law. It
explains the problem and then again gives the Member State time to take measures
to address the breach - usually also two months.
If no measures are taken or these are insufficient, the Commission may refer the
Member States to the Court of Justice of the EU (CJEU).
If the CJEU finds the Member State to be in breach of EU law, the Member State must
take steps to ensure compliance.
If Member States still do not comply, new proceedings may be initiated under Art.260
TFEU and the Commission may propose that the Court imposes financial penalties.
Infringement decisions come in so-called ‘infringement packages’, more or less regular
sets of decisions on ongoing or new infringement procedures. Infringement decisions are
all gathered in a database where you can search by field of EU law, e.g. environment
and also by the area within that through the title, e.g. ‘Nature’, ‘Air’ or ‘Waste’. The more
recent infringement decisions come with a short memo, major ones with a press release however, you cannot access the letters of formal notice, the reasoned opinions or other
documents themselves.
Overall, the theory and practice of infringement proceedings diverge a bit. The
infringement proceedings can be very lengthy, slow and time consuming and
unfortunately, sometimes a long time period can pass between a case being referred to
the CJEU and the judgement. Even when it gets to that, sometimes Member States still do
not comply, even after a CJEU judgement. Often, the environmental harm continues
during that time. However, where swift action is taken, infringement proceedings can be
a powerful tool, as e.g. demonstrated by the Bialowieza forest case - although problems
continue to persist in this valuable forest and the Commission sent another letter of
formal notice under Art.260 TFEU in February 2021, three years after the CJEU ruling,
calling on Poland to implement the judgement.
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When exercising their powers, the EU institutions are bound by international and EU law.
This means that the institutions must e.g. comply with obligations to ensure access to
justice, as the EU is bound by the Aarhus Convention, with the rules set out in the
Regulation on the Registration, Evaluation, Authorisation and Restriction of Chemicals
(REACH) on the information to be provided when authorising chemicals, or that the
institutions can only take action within the powers conferred upon them through the
treaties.
Given the role of the Commission in adopting delegated and implementing acts or in
approving national plans (see ch.3.1.2), the Commission is the most interesting and
relevant EU institution to look at and to potentially challenge.

5.1 TWO AVENUES TO
CHALLENGE DECISIONS
OF EU INSTITUTIONS
In principle, there are two main ways for citizens and NGOs to challenge decisions of EU
institutions that relate to the environment: direct action before the EU courts under
Art.263 TFEU or ‘internal review’ under the Aarhus Regulation, potentially followed by a
Court challenge of that internal review.
5.1.1. Direct challenge in front of the CJEU
There are three avenues for direct access to the EU Courts for members of the public
that are set out in Art.263(4) TFEU, depending on the type of act you are seeking to
challenge. The Art.263 procedure is called an ‘action for annulment’ as the aim of the
challenge is for the EU courts to declare the act in question as illegal.
The possibility for an individual or NGO to bring action before the EU courts is, however,
very limited. For challenges relating to the environment, it is practically impossible.
Standing, so the ability of an individual or a group to bring a challenge of a decision in a
court of law is the main issue in this context. We have explained this in more detail in our
EU-level access to justice handbook and will therefore focus on the internal review
mechanism here.
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Overview of the different paths to
challenge EU environmental decisions at
EU level

5.1.2.Internal review
The Aarhus Regulation implements the EU’s international law obligations under the
Convention on Access To Information, Public Participation In Decision-Making And
Access To Justice In Environmental Matters (adopted in Aarhus, hence called the ‘Aarhus
Convention’) that relate to the EU institutions. It sets up an administrative review
mechanism to provide for access to justice to partially make up for the de facto
impossibility to obtain direct access to the EU Courts.
The Regulation has just been revised to bring the EU into compliance with international
law. This means that some of the new provisions may require further clarification and
their exact application may depend on how they will be interpreted in practice when
applied.
The key provisions relating to access to justice are Arts.10-12 of the Regulation. Under
Art.10, NGOs and members of the public that meet the criteria set out in Art.11, can
request ‘internal review’ of an ‘administrative act’ or an ‘administrative omission’.
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'Internal review’ is a request to the relevant institution to consider whether the adopted
administrative act is in fact contrary to EU environmental law or whether it should have
adopted an act in line with EU environmental law. The response from the institution can
then be challenged in front of the CJEU in line with Art.12 of the Regulation
What?
The Regulation only applies to administrative acts and omissions which means that
legislative acts, such as Directives or Regulations, cannot be reviewed through the
internal review mechanism.
An administrative act is defined as: ‘any non-legislative act adopted by a Union
institution or body, which has legal and external effects and contains provisions that
may contravene environmental law’ (Art.2(1)(g)). An administrative omission is in turn
defined as: ‘any failure of a Union institution or body to adopt a non-legislative act
which has legal and external effects, where such failure may contravene environmental
law’ (Art.2(1)(h)). There are three elements to this definition: a ‘non-legislative act’, ‘legal
and external effects’ and ‘contravening environmental law’.
As set out above (ch.2), ’non-legislative acts are e.g. delegated or implementing acts
which often set out the technical details of a law. Directives or Regulations are
‘legislative acts’ and can therefore not be challenged through this avenue.
Secondly, the act (or omission) must have ‘legal effect’ so be binding in nature, excluding
non-binding strategies or recommendations. The previous text of the Regulation
required acts to have ‘legally binding and external effects’ which led the Commission to
refuse requests where the implementation was a national responsibility. It is therefore
not entirely clear how the ‘external’ element of the new formulation of ‘legal and
external effects’ will be interpreted. As the Aarhus Convention Compliance Committee
(ACCC) - the independent complaint body of the Convention - previously established
that the old formulation contravened the Convention but now deems the changes
sufficient to bring the EU into compliance, a new interpretation of the wording will be
needed.
Thirdly, the act must contravene environmental law. Article 2(1)(f) of the Aarhus
Regulation defines ‘environmental law‘ broadly as legislation contributing to the
environmental objectives of the Treaty, recognising that the legal basis, so the treaty
provision that enables the EU to legislate on a certain issue, is not relevant here.
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A big category of administrative acts that may fulfil the above criteria, namely State Aid
decisions, continues to be excluded from the internal review process. State aid is
financial support or other advantages that are given to a company or industry that gives
them an advantage over competitors. The over €4 billion of ‘compensation’ that
Germany will pay to coal mine operators in light of its coal phase-out by 2038 are most
likely state aid. State aid is generally, bar some exceptions, not allowed as it distorts the
EU’s internal market (Art.107 TFEU).The Commission decides whether or not a proposed
state aid measure is allowed under the Treaty. As the example illustrates, these
Commission decisions on state aid can have major impacts upon the environment and
the use of public money.
Who?
Both NGOs and members of the public can make requests for internal review under the
revised Aarhus Regulation, provided they meet certain criteria. Art.11(1) of the Regulation
sets out requirements that NGOs must meet to bring a challenge, such as being a
registered NGO, having the stated objective of environmental protection, actively
pursuing this objective and having existed for more than two years.
The revised Regulation now adds an Art.11(1a) that also extends the right to bring an
internal review challenge to members of the public, either where there is an impairment
of their rights and they are directly affected (Art.11(1a)(a)) or where they can
demonstrate sufficient public interest (Art.11(1a)(b)). To bring an internal review request
under the first avenue, the person must ‘demonstrate impairment of their rights caused by
the alleged contravention of Union environmental law and that they are directly
affected by such impairment in comparison with the public at large’. This covers cases
where an individual is specifically affected.
For broader public interest internal review requests (Art.11(1a)(b)), members of the public
must gather the support of at least 4,000 other members of the public from at least five
Member States with at least 250 people coming from each of those countries.
This new opportunity for members of the public to bring internal review challenges
opens up exciting new avenues, enabling also non-formalised youth groups and the
public at large to challenge decisions of EU institutions. However, this new route for
members of the public will only apply from 29 April 2023.
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How?
Very practically speaking, requests, stating the ground for review, must be submitted in
writing (by post, email or, yes, fax) within eight weeks of the adoption, notification of
publication of the administrative act (whichever is the latest). If the request for internal
review is about an administrative omission, this must be filed within eight weeks of when
the act was required (Art.10(1)).
The request must specify the act or omission the applicant is challenging, the law that the
applicant considers it to be in breach of, the reasons for the non-compliance, supporting
documents, evidence of the entitlement to make a request and the contact details of a
representative. More details about this are set out in a Commission Decision that lays
down the rules for the application of the internal review provisions, Decision
2008/50/EC, and in a non-binding guide. Note that both of these are from before the
revision of the Regulation and therefore not completely up to date. To see what an
internal review request looks like in practice, you can have a look at the Commission
repository of submissions.
An example of impactful involvement for requesting internal review challenge brought by
civil society is the case ClientEarth v. European Investment Bank. As the Climate Case
Chart writes: “On January 8, 2019, environmental NGO ClientEarth filed suit in the EU
General Court against the European Investment Bank (EIB), alleging that the bank had
improperly rejected ClientEarth's petition for an internal review of the Bank's decision to
finance a biomass power plant. ClientEarth argued that in rejecting its petition for
internal review, the EIB misapplied the Aarhus Convention (...) The EU General Court
issued a decision on January 27, 2021, issuing an order that the EIB must accept
ClientEarth's petition for internal review. The Court found that the financing decision was
taken "under environmental law" because all acts of public authorities which may violate
environmental law, regardless of whether the institution is formed by environmental law,
should be subject to internal review.”
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Civil society has played a hugely important role in highlighting issues of non-compliance
and in pursuing them at national and EU level, as well as in the evolution of EU
environmental law. As the environment has no representative itself, NGOs have often
been the ones bringing EU-level complaints or challenging non-compliance issues at
national level. National NGOs and the local population often have a much better
overview of the problems at local level and are therefore a very valuable source of
information - also because national authorities and the Commission simply lack the
administrative capacity or the political willingness to detect all compliance problems
across Europe.
The Aarhus Convention rights, so public participation rights, access to information and
access to justice, are crucial to enable the public to carry out this ‘watchdog’ role. Public
participation rights have been crucial for inclusive decision-making where environmental
concerns can be raised early on in the process. Without access to key documents of the
decision-making process, it is difficult if not impossible to challenge these processes.
Without real access to justice, so without the ability to effectively challenge acts or
omissions in court and receive an effective remedy, there are major accountability and
enforcement problems. These rights are therefore fundamental and interlinked enablers
of effective civil society involvement and have been fundamental in triggering change in
environmental law and policy.
There are several ways in which individuals or groups can be involved and support this
evolution and application of EU environmental law. This can be done through
involvement in various environmental organisations, through advocacy at local, regional,
national, EU and international fora, participation in public consultation processes,
support of or involvement in strategic litigation, campaigns, youth activism, volunteering,
working on environmental law projects or through awareness-raising work.
Through recent successful climate litigation cases such as the German Neubauer et al
case brought by youth activists or the Dutch Urgenda case, public attention on the law
and the impact youth and civil society more broadly can have by using the tools of the
law has increased. These cases have demonstrated how understanding the way the law
works can be an important step towards bringing about impactful change. We hope that
through this handbook, you have gained a better understanding of EU environmental law
and its powers as well as of opportunities to challenge key actors when they do not
comply with it.
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07
FURTHER
RESOURCES
In addition to the resources linked throughout, you can find some
more information and opportunities here:
Environmental Law Alliance Worldwide:
https://www.elaw.org/getinvolved
ClientEarth: https://www.clientearth.org
World Youth 4 Climate Justice: https://www.wy4cj.org
Law Students for Climate Accountability: https://www.ls4ca.org
Climate Litigation Database:
http://climatecasechart.com/climate-change-litigation/
World Lawyer's Pledge on Climate Action:
https://lawyersclimatepledge.org
LINGO's Climate Litigation Wiki:
https://climatelitigation.miraheze.org/wiki/Main_Page
ClimaTalk: https://climatalk.org/law-and-justice/
Global Legal Action Network: https://www.glanlaw.org
European Environmental Bureau:
https://meta.eeb.org/category/rule-of-law/
Citizen's information EU Environmental Law:
https://www.citizensinformation.ie/en/environment/environmen
t_and_the_law/eu_environmental_law.html
European Environmental Bureau: https://eeb.org
European e-Justice Portal: https://e-justice.europa.eu/home?
plang=en&action=home
Environmental Law Foundation (UK): https://elflaw.org/getinvolved/
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